
Environmental Training – Part II –
Laws and Authorities

Common Deficiencies and FAQs



PANELISTS:

§ Keith Bayer, Managing Director/EP, Dominion Due Diligence Group
§ Martha Curran, Regional Environmental Officer, HUD Region I and IV (Acting REO)
§ Chuck Melton, Field Environmental Officer, HUD Region IV 
§ Mark Malec, Technical Specialist Branch Chief, HUD Jacksonville
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COMMON PROBLEMS AND NEW ISSUES
PROJECT DESCRIPTION

HISTORIC PRESERVATION

FLOODPLAIN MANAGEMENT AND FLOOD INSURANCE

WETLANDS

EXPLOSIVE AND FLAMMABLE HAZARDS

ENDANGERED SPECIES

NARRATIVE SUMMARIES AND SUPPORTING DOCUMENTS

MITIGATION NARRATIVES
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PROJECT DESCRIPTION
INFORMATION TO FOCUS ON

• PROJECT ACTIVITIES (MORTGAGE INSURANCE, DEMOLITION, NEW CONSTRUCTION, ETC.)

• DESCRIPTION OF PROJECT SITE (e.g., size in acres, character of terrain and existing ground cover)

• NUMBER OF UNITS, NUMBER OF BUILDINGS, HOW MANY STORIES, ETC.

• GENERAL DESIGN/STRUCTURAL ELEMENTS OF THE RESIDENTIAL BUILDINGS

• MAJOR AMENITIES (E.G. POOL, CLUBHOUSE, RECREATIONAL AMENITIES, ETC.)
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PROJECT DESCRIPTION
INFORMATION TO FOCUS ON

• DESCRIPTION OF OFFSITE DEVELOPMENT (purpose , location, and total area of impact) REQUIRED 
FOR PROJECT COMPLETION(e.g., access roads, utility service lines, lift stations, or upgrades to 
existing utility mains mandated for permit approval, offsite stormwater management systems, etc.)

• ANTICIPATED PERIOD OF DEVELOPMENT

• BRIEF DESCRIPTION OF PAST PROJECT SITE DEVELOPMENT AND CURRENT ADJACENT/NEARBY USES

• GENERAL CHARACTER (AGE, USE, AND CONDITION) OF EXISTING NEARBY DEVELOPMENT

• PROXIMITY TO MAJOR TRANSPORTATION CORRIDORS AND MASS TRANSIT FACILITIES

SMAC 2022 Annual Conference



PROJECT DESCRIPTION
INFORMATION TO LEAVE OUT

• INTERIOR UNIT FEATURES, SWANKY FINISHES, ETC.

• SEASON STAT’S FOR LOCAL SPORTS TEAM

• LIST OF NEARBY ENTERTAINMENT AND SHOPPING VENUES

• RENTAL AND OCCUPANCY RATES FOR THE PROJECT OR MARKET COMP’S

• OBVIOUS COPY & PASTE OF ENTIRE SECTION FROM LENDER’S NARRATIVE
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Some Considerations for Section 106 Consultation for HUD Housing Programs

• HUD, as the federal agency completing the NEPA review, is required to 
complete §106 consultation with SHPO offices BUT FOR the March 18, 
2021 Memo

• As early consideration of §106 is required to meet program and other 
funding and tax credit timelines, HUD created memo to facilitate §106 
review process

• FHA number must be issued for §106 consultation to begin

• HUD still must conduct Tribal consultation
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If Lender wants to use this option, you must…
• Include copy of 3/18/21 Memo with SHPO submission

• Identify project by HUD program followed by section of the Act and provide contact person at Lender 
organization and the authorized representative hired to coordinate the review

• Retain a Qualified Historic Preservation Professional if project involves:
• demo of building >45 years old
• new construction in or adjacent to listed or eligible historic district
• substantial ground disturbance
• exterior rehab of building >45 years old

• Qualified Historic Preservation Professional must:
• Be qualified in the discipline relevant to the project activities to prepare submission with SHPO and manage consultation 

with interested parties and the public
• Coordinate with HUD on HUD’s consultation with Tribes.

• NOTE that Qualified Historic Preservation Professional is one who meets Secretary of Interior’s Professional 
Qualifications Standards for archeology, history, architectural history, architecture, or historic architecture 
and has substantial experience conducting §106 reviews. 
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If SHPO Concurs with finding of effect..

• Lender enters in environmental review record (HEROS), along with 
supporting documentation

• §106 consultation is then complete UNLESS
• There is or may be an adverse effect on a historic property
• The SHPO or THPO disagrees with lender or authorized representative 

regarding id and evaluation of historic properties or assessment of effects
• There is objection from tribes, consulting parties or public regarding 

assessment of effects, implementation of agreed upon provisions, or their 
involvement in §106 review
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Make Sure You Follow the Delegation Memo!

• §106 consultation is the responsibility of the federal agency. It is the 
delegation memo and its provisions that allow Lenders and their 
authorized representatives to conduct §106 consultation on behalf of 
HUD

• Failure to follow the Professional Memo and include it as 
documentation in the environmental review record will cause delays

• For some projects you may need a Qualified Historic Preservation 
Professional with expertise on more than one area (e.g., architect and 
archaeologist) or more than one Professional expert
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What if there a Finding of Adverse Effect?
*Note that the federal official (under FHA Delegation Memo, Lender and their authorized 
representatives IF they follow the delegation memo) is to make the finding for the SHPO to confirm
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• ACHP must be notified using Electronic §106 Documentation Submittal System 
(e106). https://www.achp.gov/e106-email-form
• The Word document walks you through the information you need to include.

ØDescription of undertaking and area of potential effect (APE)
ØSteps taken to identify historic properties
ØDescription of affected historic properties & the undertaking’s effects on historic properties
ØExplanation of how undertaking would adversely affect historic property – including any 

conditions or future actions known to date to avoid, minimize, or mitigate adverse effects
ØCopies or summaries of any views provided by consulting parties and the public
ØStatus of consultations that have occurred to date, including any unresolved concerns that 

ACHP should know about in deciding whether to participate in consultation
ØDocumentation!!! 

• TAKE HOMES: Follow the March 18, 2021 Memo and use the e-106 system and 
its instructions!

https://www.achp.gov/e106-email-form


FLOODPLAIN MANAGEMENT AND FLOOD INSURANCE

SEPARATE LEGAL AUTHORITIES, CONCERNS, AND COMPLIANCE TRIGGERS

FLOOD INSURANCE FLOODPLAIN MANAGEMENT

LEGAL AUTHORITY 42 U.S.C. 4106 E.O. 11988 / 24 CFR Part 55

OBJECTIVE Disaster Recovery Prevent or Minimize Loss of Life and 
Property

APPLIES TO Existing or Proposed Insurable Property All Activities Comprising the Project

CORE DOCUMENTATION Effective Flood Insurance Rate Map (FIRM) Effective or Preliminary FIRM,
Preliminary FIS

COMPLIANCE TRIGGER Location Within 100-Year Floodplain Impacts to Floodplain

COMPLIANCE 
REQUIREMENTS

Purchase NFIP Flood Insurance Covering All 
Affected Insurable Property

Complete 8-Step Process at 24 CFR 
55.20, and/or

Document Exceptions under 55.12
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PROJECT BOUNDARIES - FLOOD INSURANCE
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SMAC 2022 Annual Conference



PROJECT BOUNDARIES – FLOODPLAIN 
MANAGEMENT
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SUPPORTING DOCUMENTS – PROBLEMS & FIXES

PROJECT BOUNDARIES ARE 
NOT SHOWN FOR EITHER 
SET OF REQUIREMENTS



COPIES OF THE SITE 
PLAN AND THIS MAP 

SUPPORT YOUR 
DETERMINATION 

FOR FLOOD 
INSURANCE

SUPPORTING DOCUMENTS – PROBLEMS & FIXES



THIS MAP, PLUS COPIES 
OF  SITE AND UTILITY 

PLANS, DOCUMENTS THE 
AREA OF FLOODPLAIN 

IMPACTS

SUPPORTING DOCUMENTS – PROBLEMS & FIXES



CURRENT VS. PRELIMINARY DATA
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FINDING PRELIMINARY DATA

https://msc.fema.gov/portal/advanceSearch
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FINDING PRELIMINARY DATA
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FINDING PRELIMINARY DATA
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WETLANDS PROTECTION
SAME PROBLEM:  MAP SHOWS HUD-COLLATERAL SITE BOUNDARIES ONLY

SMAC 2022 Annual Conference



WETLANDS PROTECTION
SAME SOLUTION:  NWI MAP SHOWS HUD-COLLATERAL + OFFSITE DEVELOPMENT
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DATA SOURCES

Primary:  USFWS NATIONAL WETLANDS INVENTORY (NWI) MAPS

• Where NWI maps suggest wetlands are within project-impact area, 
determination by FWS staff or an appropriate wetlands professional is 
required.

• Whenever water or evidence of water is located on or near areas to be 
impacted, secondary sources should be reviewed

WETLANDS PROTECTION
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DATA SOURCES

Secondary:

• State or local authorities and GIS databases 

• NRCS soil maps

WETLANDS PROTECTION
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WETLANDS PROTECTION
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24 CFR 55.2(b)(11)
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24 CFR 55.2(b)(11)
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24 CFR 55.2(b)(11)
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24 CFR 55.2(b)(11)
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EXPLOSIVE AND FLAMMABLE HAZARDS
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RECOMMENDED INFORMATION FOR NARRATIVE: FOR ASTs within this jurisdiction, what authorities or 
agencies:

• Regulate or track

• Review applications and issue permits

• Conduct inspections and on what frequency

• Or need to know locations and details of ASTs for incident or emergency response purposes
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ENDANGERED SPECIES
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ENDANGERED SPECIES
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PROJECTS HAVING NO EFFECT DUE TO NATURE OF ACTIVITIES

• 223(a)(7)

Absent a letter of understanding or memorandum of 
agreement between HUD and the field office of 
jurisdiction for the Services (USFWS or NMFS, as 
applicable), all multifamily projects involving new 
construction or repairs of existing buildings should 
answer “Yes” to Question 1.

ENDANGERED SPECIES
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ENDANGERED SPECIES

X
WHEREVER FWS IPaC REPORT FOR THE PROJECT AREA LISTS THREATENED OR 

ENDANGERED SPECIES, “Yes” IS THE ONLY CORRECT RESPONSE
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THREE OPTIONS FOR “EFFECTS”

NO EFFECT: Must be supported by scientifically defensible evidence showing absence 
of suitable habitat for listed species. NO “DESKTOP” REVIEWS OF HABITAT

SMAC 2022 Annual Conference

ENDANGERED SPECIES



Must be supported by scientifically defensible evidence showing absence 
of suitable habitat for listed species. NO “DESKTOP” REVIEWS OF HABITAT

Informal consultation required.  May require biological assessment for 
one or more listed species.  

THREE OPTIONS FOR “EFFECTS”

NO EFFECT:

MAY AFFECT, NOT LIKELY TO 
ADVERSELY AFFECT:

SMAC 2022 Annual Conference

ENDANGERED SPECIES



THREE OPTIONS FOR “EFFECTS”

NO EFFECT:

MAY AFFECT, NOT LIKELY TO 
ADVERSELY AFFECT:

ADVERSE EFFECT:

Must be supported by scientifically defensible evidence showing absence 
of suitable habitat for listed species. NO “DESKTOP” REVIEWS OF HABITAT

Informal consultation required.  May require biological assessment for
one or more listed species.  

Formal consultation required
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Must be supported by scientifically defensible evidence showing absence 
of suitable habitat for listed species. NO “DESKTOP” REVIEWS OF HABITAT

Informal consultation required.  May require biological assessment for
one or more listed species.  

Formal consultation required

THREE OPTIONS FOR “EFFECTS”

NO EFFECT:

MAY AFFECT, NOT LIKELY TO 
ADVERSELY AFFECT:

ADVERSE EFFECT:
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COMMON MISTAKES

• Incomplete or inaccurate project info provided to FWS

• Qualified biologist not consulted or did not visit the project site

• Narrative summaries, or attached reports reference other documents that are not attached

• Concurrence from FWS conditioned on required mitigation, while details of mitigation plan are not 
specified

• Copies of all communication with FWS related to concurrence or mitigation requirements not attached.
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NARRATIVE SUMMARIES & SUPPORTING DOCUMENTS

MINIMUM EFFORT               MINIMUM RESULTS=
ERR must provide information necessary for an average member of the general 
public to understand the reasoning and methods used in assessing impacts and 
making compliance determinations
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COPIES MUST BE ATTACHED

Incorporation by reference cannot be used for information or 
documents not widely available to the public.

SMAC 2022 Annual Conference
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MITIGATION PLANS
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CLEARLY IDENTIFY
• WHO: Person responsible for implementing and monitoring mitigation process
• WHEN: Programmatic event or specific date, etc. by which mitigation must be complete
• WHAT:  Specific program documents incorporating obligation for completion of mitigation

This field should contain information about the overall process of ensuring all mitigation requirements listed 
above are completed and documented as such. These and other relevant details of mitigation requirements 
and plans are required in the mitigation field specific to each law/authority.
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MITIGATION PLANS


